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A. Introduction: FDI and Secular Stagnation?

1. Overview

This introductory chapter has three sections. Section A  looks at movements in for-
eign direct investment (FDI) flows in 2019 and why we need to analyse these within a 
broader context, beginning in 2001. This is when FDI flows fall and broader economic 
‘secular stagnation’ in advanced economies begins. From the perspective of FDI, this 
long- standing stagnation seems to be characterized not simply by low or declining 
levels, but by FDI no longer responding to its fundamental drivers (proxied here by 
GDP).1 This is very different to FDI declining because the fundamentals which un-
derpin it, such as growth in market size, new innovations, and policy openness, are 
slowing. The cursory analysis here points instead to FDI declining in spite of many of its 
fundamentals.

Section B looks at statistical trends in FDI in 2019, and tries to strike a balance between 
short- term (immediate) explanations and long- running (underlying) factors.2

Section C looks at policy trends in FDI in 2019 within the context of increasing global 
competition and inter- state rivalry. Growing global competition between firms, in-
cluding through FDI, seems to be driven by increasingly sophisticated and cash- rich 

 1 For a more technical analysis of this point using a vector autoregression with time- varying parameters and of-
ficial US FDI data see Ilan Strauss, ‘Explaining Global Trends in FDI in 2015 and Beyond’ in Lisa E Sachs and Lise 
J Johnson (eds), Yearbook on International Investment Law and Policy 2015- 2016 (OUP 2017) (hereafter Strauss, 
‘Explaining Global Trends in FDI in 2015 and Beyond’).
 2 For a more comprehensive overview of FDI trends see OECD, ‘FDI in Figures: October 2019’ (2019) <http:// 
www.oecd.org/ investment/ FDI- in- Figures- October- 2019.pdf> accessed 16 July 2020 (hereafter OECD, ‘FDI in 
figures: October 2019’).
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6 Ilan Strauss

Chinese competitors,3 coupled with persistently slowing global growth (secular stag-
nation). A risk is that these competitive firm- level dynamics, which are fostering new 
state- led regional trade agreements and national security investment screening mech-
anisms, support a retreat from multilateralism in the future. Section C reviews new 
regional trade agreements and growing use of national security screening mechanisms 
on inward FDI, along with developing economy investment liberalization policies to 
attract more FDI while leveraging it better. Finally, I analyse China– US direct invest-
ment dynamics and rivalry within these broader developments.

2. Secular Stagnation

FDI financial flows in 2019 were relatively low. They declined in 2019 by an estimated 1 
per cent to US$ 1.39 trillion.4 Figure 1.1 puts this decline in context by showing that it is 
part of a long- running trend of global FDI stagnation, and is declining in spite of GDP 
increasing. In particular, it shows that:

 1) The total amount of global FDI in 2019 is comparable in size to global FDI in 
2000, despite the world economy being roughly three times larger in 2019.

 2) The FDI slowdown accelerates considerably from 2008, but really begins much 
earlier, around 2000 or 2001. 2001 is also approximately the same year that fixed 
capital investment rates in general and technological innovation slow for US and 
advanced economy firms.5

 3) FDI flows in 2019 are not an aberration and fit within the negative relationship 
between global GDP and global FDI since 2011. This trend is odd since FDI is 
usually positively related to GDP.6 But since 2011 FDI has been declining in abso-
lute terms (year- on- year change), even though GDP is increasing.

 4) This relationship is reflected by the fitted lines which show estimated ‘slope’ re-
lationships between global GDP and inward FDI. A slope in this instance tells 
us how responsive inward FDI financial flows are to a one unit change in global 
GDP. The flatter the slope, the less responsive global FDI is to a one unit increase 
in GDP. A negative slope indicates a negative relationship, such that more GDP 

 3 Caroline Freund and Dario Sidhu, ‘Global Competition and the Rise of China’ (2017) Peterson Institute for 
International Economics Working Paper 17- 3 <https:// www.piie.com/ system/ files/ documents/ wp17- 3.pdf> ac-
cessed 12 July 2020.
 4 UNCTAD, ‘Global Investment Trends Monitor Issue 33’ (January 2020)  1  <https:// unctad.org/ en/ 
PublicationsLibrary/ diaeiainf2020d1_ en.pdf> accessed 23 May 2020 (hereafter UNCTAD, ‘Global Investment 
Trends Monitor Issue 33’).
 5 John G Fernald and others, ‘The Disappointing Recovery of Output after 2009’ (2017) National Bureau of 
Economic Research Working Paper 23543, 30 <www.nber.org/ papers/ w23543.pdf> accessed 23 May 2020 (here-
after Fernald and others, ‘The Disappointing Recovery of Output after 2009’); Ilan Strauss and Jangho Yang, 
‘Corporate Secular Stagnation:  Empirical Evidence on the Advanced Economy Investment Slowdown’ (2020) 
INET Oxford Working Paper No. 2019- 16 (hereafter Strauss and Yang, ‘Corporate Secular Stagnation’), on-
line:  <https:// www.inet.ox.ac.uk/ files/ Paper_ 1_ _ _ Advanced_ Economy_ Investment_ Rates.pdf> accessed 16 
July 2020.
 6 Plotting growth rates of GDP against growth rates of FDI shows no clear relationship.
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2019 Trends in FDI Flows and Policy 7

instead leads to less FDI. Figure 1.1 I call a ‘flipping surfboard’ since it shows how, 
over time, the positive relationship between FDI and GDP flattens and eventually 
flips over, becoming negative.

UNCTAD’s statistical analysis supports the observed trends plotted in Figure 1.1 by de-
tailing an acceleration in the slowdown in FDI growth since 2008, but really beginning 
in 2000: ‘The underlying FDI trend has shown anemic growth since 2008. FDI net of 
one- off factors such as tax reforms, megadeals and volatile financial flows has averaged 
only 1 per cent growth per year for a decade, compared with 8 per cent in 2000– 2007, 
and more than 20 per cent [growth] before 2000.’10
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Figure 1.1 The ‘flipping surfboard’. The positive relationship between official FDI inflows 
and GDP has become weaker and eventually flips over, becoming negative. 1990– 2019 
(log2 scale).
Note: Log2 scale. Scatterplot with fitted GLM line between global GDP (current international millions of US$ in PPP) 
and inward FDI (US$ millions). 2008 removed from fitted line as an outlier. Slope of fitted line becomes flatter and 
then negative. Importantly, UNCTAD data removes FDI into so- called treasury centres. Global GDP annual average 
growth was 5.34 per cent between 1991 and 2000; 6.98 per cent between 2001 and 2007; and 5.19 per cent between 
2008 and 2018. Global inward FDI financial flows shows a very similar relationship against global GDP.
Sources: GDP is from ‘World Bank Development Indicators’.7 FDI Data from Annex Tables in World Investment 
Report 2019.8 2019 FDI is from ‘Global Investment Trends Monitor Issue 33’.9 2019 GDP is an estimate using 
World Bank data based on a 3.2 per cent growth rate.

 7 World Bank, World Bank Development Indicators <https:// databank.worldbank.org/ source/ world- 
development- indicators> accessed 12 July 2020 (hereafter World Bank Development Indicators).
 8 UNCTAD, World Investment Report 2019:  Special Economic Zones (UN 2019) UNCTAD/ WIR/ 2019, 
211  <https:// unctad.org/ en/ PublicationsLibrary/ wir2019_ en.pdf> accessed 24 May 2020 (hereafter UNCTAD, 
World Investment Report 2019).
 9 UNCTAD, ‘Global Investment Trends Monitor Issue 33’ (n 4) 1.
 10 UNCTAD, World Investment Report 2019 (n 8) xi (emphasis added).
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8 Ilan Strauss

Figure 1.1 illustrates that in order to try to adequately explain FDI financial flows in 
2019 a balance needs to be struck between short- term factors and long- term factors.

 • The most pressing current factor driving productive flows in FDI globally is argu-
ably the growing inter- state rivalry between the United States (US) and China. This 
reflects increasing competition for global market share dominance especially in 
emerging technological industries and creeping protectionism and regionalism in 
trade and investment regimes. In 2019, Chinese– US jousting came out into the 
open and took on a qualitatively new dimension under the US Trump administra-
tion. This has far reaching implications for FDI policy, practice, and data in 2019, 
and going forward.

 • The long- standing secular trend governing the ‘flipping surfboard’ above is, 
I propose, slowing growth in median incomes, consumption, and fixed capital 
investment expenditure. This phenomenon has been called ‘secular stagnation’.11 
It originates in aggregate supply as innovation slows and populations age, but has 
its counterpart in weakening aggregate demand growth, as inequality depresses 
consumption spending growth through raising savings rates among the rich.12 
It seems reasonable to suggest that the overall long- run pace of FDI, which is 
undertaken for the purposes of selling or producing goods and services abroad, 
might similarly be impacted significantly by these secular, long- standing forces. 
This seems sensible since we know that growth in such FDI is related to ‘tra-
ditional’ economic determinants, including population and GDP growth; and 
also to the underlying factors driving globalization, such as the pace of innova-
tion and policy openness.13 If this is the case, then the explanations for changes 
in FDI in any given year should be considered within these long- term secular 
factors, rather than simply ascribed to one- off events or cyclical movements in 
economic aggregates, as is fashionable. We use GDP growth as a proxy for the 
above drivers of FDI given limited space and given that the pace of GDP growth 
is strongly related to growth in inputs (market size) and growth in innovation 
and global integration.14

 11 Alvin H Hansen, ‘Economic Progress and Declining Population Growth’ (1939) 29(1) The American 
Economic Review 1, 5.
 12 Lawrence H Summers, ‘Demand Side Secular Stagnation’ (2015) 105(5) American Economic Review 60, 
62; Emmanuel Saez and Gabriel Zucman, ‘Wealth Inequality in the United States Since 1913:  Evidence from 
Capitalized Income Tax Data’ (2016) 131(2) The Quarterly Journal of Economics 519, 521; Robert J Gordon, The 
Rise and Fall of American Growth: The US Standard of Living Since the Civil War (Princeton University Press 2017), 
29– 30; Atif R Mian, Ludwig Straub, and Amir Sufi, ‘The Saving Glut of the Rich and the Rise in Household Debt’ 
(2020) National Bureau of Economic Research Working Paper No 26941, 3 <www.nber.org/ papers/ w26941.pdf> 
accessed 24 May 2020 (hereafter Mian, Straub, and Sufi, ‘The Saving Glut of the Rich and the Rise in Household 
Debt’).
 13 UNCTAD, World Investment Report 1998:  Trends and Determinants (UN 1998) <https:// unctad.org/ en/ 
Docs/ wir1998_ en.pdf> accessed 24 May 2020.
 14 Fernald and others, ‘The Disappointing Recovery of Output after 2009’ (n 5). A more detailed analysis might 
first remove the cyclical component from GDP when trying to focus on the trend in any specific analysis.
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2019 Trends in FDI Flows and Policy 9

The above two ‘backdrops’, of growing China– US rivalry and secular stagnation, are re-
lated. ‘Secular stagnation’ provides added material impetus for states to compete on be-
half of ‘their’ firms and populations, including through using ‘zero- sum’ protectionist 
measures.15 Together, these two factors can help us understand the changing and increas-
ingly bifurcated global investment policy environment. As detailed in Section C, in 2019 
emerging and developing economies continued to open externally to attract capital, while 
also being more mindful of maximizing mineral revenues and minimizing incentive costs 
related to FDI. By contrast, advanced economies (led by the US) turned further inwards in 
2019 in certain important respects, often with an enhanced regional focus.

Some might propose that such a bleak picture of declining FDI flows in 2019 and in 
the two decades prior is fundamentally incorrect. Cross- border FDI positions, all in-
clusive,16 are in fact unique among global capital flows in showing positive growth 
post- 2008 crisis, while cross- border banking and portfolio flows have contracted rel-
ative to GDP.17 Such optimism is most likely misplaced. This follows from the some-
what misleading nature of FDI statistics, which has resulted in FDI today, as measured 
by national and global statistical agencies, having less of an ‘investment’ character 
and more of an (indirect) ‘financing’ character than most would care to admit.18 One 
reason for this is that FDI statistics have become inundated with intra- multi- national 
enterprise (MNE) financial flows. This follows from the definition of FDI financial 
flows, which includes not just the initial cross- border FDI equity flow used to estab-
lish the direct investment relationship (between the non- resident direct investor and 
his direct investment enterprise), but also almost all subsequent debt and equity flows 
between the two entities19 which are now in a cross- border direct investment rela-
tionship.20 This makes interpreting official FDI financial flows a minefield even after 
excluding FDI from special purpose entities (SPEs) and offshore financial centres, as 
the UNCTAD data I use below does.

 15 Joan Robinson, Essays in the Theory of Employment (The Macmillan Company 1937) 156– 70.
 16 Meaning including to offshore financial centres. In contrast, the FDI data used in this chapter comes mostly 
from UNCTAD and so excludes (as best as possible) FDI into special purpose entities (SPEs) and offshore financial 
centres— so- called ‘Phantom FDI’. For an overview of the latter see Jannick Damgaard, Thomas Elkjaer, and Niels 
Johannesen, ‘What Is Real and What Is Not in the Global FDI Network?’ (2019) International Monetary Fund 
Working Paper No 19/ 274 <www.imf.org/ en/ Publications/ WP/ Issues/ 2019/ 12/ 11/ what- is- real- and- what- is- not- 
in- the- global- fdi- network> accessed 24 May 2020.
 17 Philip R Lane and Gian Maria Milesi- Ferretti, ‘The External Wealth of Nations Revisited:  International 
Financial Integration in the Aftermath of the Global Financial Crisis’ (2018) 66(1) IMF Economic Review 189,190. 
It remains to be proven that a growing portion of FDI flows are now substituting for portfolio flows, as previously 
arm’s length financial transactions take place within the corporate structure across borders.
 18 Frank E M Ouddeken, ‘Special Purpose Entities and the Measurement of Foreign Direct Investment (Some 
Further Considerations)’ (2005) IMF Committee on Balance of Payments Statistics and OECD Workshop on 
International Investment Statistics:  Direct Investment Technical Expert Group (DITEG) 4 <www.imf.org/ 
External/ NP/ sta/ bop/ pdf/ diteg9c.pdf> accessed 24 May 2020 (hereafter Ouddeken, ‘Special Purpose Entities and 
the Measurement of Foreign Direct Investment’).
 19 The terms affiliate, direct investment enterprise, and subsidiary are used interchangeably in this chapter 
rather than following any technical definitions.
 20 The direct investor can be a ‘natural person’.
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10 Ilan Strauss

B. Statistical Trends in Official FDI

The 2019 preliminary headline figure for FDI by UNCTAD is as follows:

Global foreign direct investment (FDI) remained flat in 2019, at $1.39 trillion, a 1% de-
cline from a revised $1.41 trillion in 2018.21

How are we to understand or explain this low 2019 FDI figure?22 We explore some 
long- term contextual drivers before looking at short- term factors.

1. Long- Term Factors

‘Fundamental’ drivers of FDI, such as market size, innovation, and policy openness, seem, 
on the basis of our very cursory analysis, to be of little assistance in explaining the decline in 
FDI in 2019. Recall that the relationship between global FDI and the real economy (GDP) 
is increasingly tenuous and even counter- intuitive, becoming negative in the last several 
years (see Figure 1.1).23 One would instead expect FDI to respond positively to GDP, since 
GDP is historically a good proxy for the fundamental drivers of FDI.24 This remains true 
in that GDP growth today is slowing in part due to less innovation, less fixed capital invest-
ment of all kinds (domestic and global), and slowing population growth.25 But if a part of 
GDP is increasingly sustained through state- led fiscal and monetary policy (rather than 
conducive market forces), and supported by debt- fuelled household consumption, and fi-
nancial sector output,26 then GDP growth may no longer reflect positive market signals 
to firms. In other words, economic fundamentals may be even less satisfactory than they 
appear from faltering GDP growth. This is supported by the notion that investment oppor-
tunities have been fairly stagnant for publicly listed firms in advanced economies.27

However, certain fundamentals are strong. Firm- level data shows that publicly listed 
companies have access to cheap financing, and profitability on fixed capital is high28 

 21 UNCTAD, ‘Global Investment Trends Monitor Issue 33’ (n 4) 1. This is an FDI inflow.
 22 The oppositional writing style is purely for didactic reasons.
 23 Real GDP growth (ie, after adjusting for inflation) slowed in 2019 for most economies by a considerable 
margin: World GDP growth is projected by the IMF to have slowed from 3.6 per cent to 3 per cent, or a slowing of 
16 per cent. The US economy also slowed but not considerably: from 2.8 per cent GDP growth to 2.3 per cent.
 24 Relative differences in labour unit costs (proxied perhaps by GDP per capita), and differences in preferences 
and capital and trade account openness may all also impact FDI, putting aside resource- seeking FDI for now.
 25 Fernald and others, ‘The Disappointing Recovery of Output after 2009’ (n 5) 1– 2.
 26 Jacob Assa, The Financialization of GDP: Implications for economic theory and policy (Taylor and Francis 
2016); Łukasz Rachel and Lawrence H Summers, ‘On Falling Neutral Real Rates, Fiscal Policy and the Risk of 
Secular Stagnation’ (Brookings Papers on Economic Activity Conference Drafts, 7– 8 March 2019) <www.
brookings.edu/ wp- content/ uploads/ 2019/ 03/ On- Falling- Neutral- Real- Rates- Fiscal- Policy- and- the- Risk- of- 
Secular- Stagnation.pdf> accessed 24 May 2020; Mian, Straub, and Sufi, ‘The Saving Glut of the Rich and the Rise in 
Household Debt’ (n 12).
 27 Strauss and Yang, ‘Corporate Secular Stagnation’ (n 5), 39. A relative decline in financial globalization more 
generally probably partially explains this decline in FDI relative to GDP, since FDI flows are increasingly related to 
intra- MNE financing decisions. But this line of argumentation is not the focus of this chapter.
 28 Strauss and Yang, ‘Corporate Secular Stagnation’ (n 5), 1– 3. The gross profitability figures in Strauss and Yang, 
‘Corporate Secular Stagnation’ (n 5) are based on the globally consolidated balance sheet and income statement data 
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2019 Trends in FDI Flows and Policy 11

even though profit margins were declining in 2019 for many US firms.29 It seems un-
likely, given such favourable financial conditions, that such ‘supply- side’ factors are to 
blame for declining FDI flows.30

Although the data for 2019 is not yet available, one way to gain further insight into the 
above slowdown is to see to what extent the secular stagnation in FDI more generally, 
and its responsiveness to GDP, is driven by advanced economy investors or emerging 
market investors. This is done in Figures 1.2 and 1.3 for a selection of key investing na-
tionalities. Two things are apparent from this exercise:

Firstly, the FDI slowdown appears to have begun with advanced economy investors 
around 2000, but may have spread to developing economy investors since 2010 (Figure 
1.2 and Figure 1.5 in Appendix). Since 2000, advanced economy investors only really 
see any notable growth in outward FDI between 2006 and 2008.31 This largely mirrors 
the timing and nature of the slowdown in globally consolidated fixed capital invest-
ment rates by publicly listed firms in advanced economies.32

Secondly, looking at the changing responsiveness of FDI to GDP (our proxy for drivers of 
FDI) by time- period (see Figure 1.3) supports the above story of advanced economy firms 
driving the FDI slowdown, but it is somewhat more nuanced than the above. Advanced 
economy investors are, since 2008, becoming much less responsive in outward FDI to 
changes in their domestic GDP. A similar pattern emerges for developing economy investors, 
though less severe. In addition, even though developing economy firms engaged in large 
amounts of absolute outward FDI financial flows between 2005 and 2010 (Figure 1.2), in re-
lation to growth in their GDP, these outward FDI flows were not as spectacular (Figure 1.3).

Initial country- level data released by UNCTAD and governments for 2019 would 
seem to indicate that the above trends by country group have continued though the 
above data is for outward FDI and the below is for inward FDI. UNCTAD’s ‘Global 
Investment Trends Monitor Issue 33’ announced a 6 per cent decline in FDI finan-
cial flows to developed economies in 2019 (half the 2007 record), while flows to 

on the firm’s globally consolidated fixed capital stock (defined as property, plant and equipment, inventories, and intan-
gible assets). This contrasts with trying to calculate the return on assets invested for the direct investors subsidiaries in a 
specific jurisdiction, which is statistically fraught with difficulties given that firms often arbitrarily shift assets, income, 
and profits around between jurisdictions. Instead, it is important to engage in a degree of ‘pooling’ when looking at this 
question of profitability of FDI assets, since a US firm might arbitrarily keep many of its highly profitable intangible 
assets in Ireland with one subsidiary, yet all the FDI income resulting from it rerouted to the Cayman Islands with a 
second subsidiary. Surely the assets and income of both subsidiaries should each be pooled, amounting to only an ‘av-
erage’ return on overseas operations (since the meaning of overseas assets is itself increasingly arbitrary). Calculating 
rates of return using balance of payments data alone, therefore, will provide inaccurate results.

 29 Jean Boivin and others, ‘Macro and Market Perspectives:  Profit Margins Under Pressure’ (BlackRock 
Investment Institute, March 2019) <www.blackrock.com/ corporate/ literature/ whitepaper/ bii- macro- perspectives- 
march- 2019.pdf> accessed 24 May 2020.
 30 cf the arguments in UNCTAD, World Investment Report 2019 (n 8) 14 (where declining rates of return on FDI 
are listed as a key cause of the secular slowdown in FDI).
 31 An alternative interpretation of the data is that FDI showed cyclical movements with an upward trend prior 
to the 2008 GFC, so the FDI slowdown is purely a post- 2008 phenomenon. However, previously cited statistics in 
this chapter do not support this approach.
 32 Strauss and Yang, ‘Corporate Secular Stagnation’ (n 5) 1

1.12

1.13

1.14

1.15

Auth
or 

Cop
y –

 Sub
jec

t to
 Li

ce
nc

e –
  0

2/0
3/2

02
1



12 Ilan Strauss

developing economies in 2019 remain unchanged from 2018. The decline in FDI 
into advanced economies seems to have been led by a fall in FDI into Europe, given 
that FDI into North America was flat. Official (unadjusted) FDI Indian data shows 
an increase in inflows of 10 per cent (Reserve Bank of India), and by 5.8 per cent into 
China36— even while FDI out of China declined by 8.2 per cent.

2. Short- Term Factors

Looking at more specific, short- term explanations for the decline in 2019 FDI financial 
flows, it is not possible to avoid the nitty gritty of how FDI is calculated by statistical 

 33 World Bank Development Indicators (n 7).
 34 UNCTAD, World Investment Report 2019 (n 8) 211.
 35 UNCTAD, ‘Global Investment Trends Monitor Issue 33’ (n 4) 1.
 36 For example, Stella Qiu, Gabriel Crossley, and Se Young Lee, ‘China’s 2019 FDI Up 5.8%, Outbound 
Investment Slumps’ (Reuters, 21 January 2020) <www.reuters.com/ article/ us- china- economy- fdi/ chinas- 2019- 
fdi- up- 5- 8- outbound- investment- slumps- idUSKBN1ZK05I> accessed 24 May 2020.
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Figure 1.2 Outward FDI for Key Developing and Developed Economies, 1990– 2018.
Note: Scatterplot dots are simply connected withed a straight line. Log2 scale allows for comparison of values 
of different magnitudes (over time or between groups) using a single scale. Outward FDI in US$ billions. Post- 
2008 financial crisis the share of developing economies from Asia and the Middle East in outward FDI increases 
dramatically. Developing economies consist of Mainland China, Hong Kong, South Korea, Singapore, the United 
Arab Emirates (UAE), India, and Qatar. Developed economies consist of Europe, North America, Japan, Australia, 
Israel, Bermuda, and New Zealand.
Source: GDP comes from ‘World Bank Development Indicators’.33 FDI Data from Annex Tables in World 
Investment Report 2019.34 2019 FDI comes from ‘Global Investment Trends Monitor Issue 33’.35
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2019 Trends in FDI Flows and Policy 13

agencies (see footnote for further details).40 Due largely to ‘accounting’ reasons, changes 
in US tax law had a dramatic impact on US FDI financial flows (financial account), FDI 
income flows (current account), and FDI stock values in 2018 and 2019. The US out-
ward FDI stock shrank by 15 per cent from Q4 2017 to Q4 2018.41 By Q4 2019 the US 
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Select Time Periods, 1990– 2018.
Note: ibid. Showing fitted local polynomial regression slope line, fitted using a large span parameter in R.
Source: GDP comes from ‘World Bank Development Indicators’.37 FDI Data from Annex Tables in World 
Investment Report 2019.38 2019 FDI comes from ‘Global Investment Trends Monitor Issue 33’.39

 37 World Bank Development Indicators (n 7).
 38 UNCTAD, World Investment Report 2019 (n 8) 211.
 39 UNCTAD, ‘Global Investment Trends Monitor Issue 33’ (n 4) 1.
 40 UNCTAD employs this (necessary) ad hoc FDI accounting reasoning now too, and for 2019. They note that, 
contrary to the initial ‘headline FDI’ figure above. UNCTAD, ‘Global Investment Trends Monitor Issue 33’ (n 4) 1 
(the ‘underlying FDI trend [for 2019], which removes the volatility caused by one- off transactions and intra- firm 
financial flows, was up 5% (in line with projections in the World Investment Report 2019)— a marginal change 
representing a continuation of the stagnation observed over the decade’). This class of explanation became una-
voidable in 2018 because of changes to US tax law which led to a large amount of US owned foreign affiliate earn-
ings being repatriated back to the US in 2018. This led to the US having negative outward FDI flows in 2018 and 
being a large drag on global FDI flows. OECD, ‘FDI in figures: July 2018’ (2018) 1 <www.oecd.org/ investment/ 
investment- policy/ FDI- in- Figures- July- 2018.pdf> accessed 24 May 2020 (hereafter, OECD, ‘FDI in figures: July 
2018’); OECD, ‘FDI in figures: April 2019’ (2019) 1 <www.oecd.org/ investment/ FDI- in- Figures- April- 2019.pdf> 
accessed 24 May 2020. But to understand how tax changes impact FDI flows through retaining earnings flows 
requires one to acknowledge that FDI increasingly reflects intra- MNE financial flows. See OECD, ‘FDI in fig-
ures: October 2019’ (n 2) for evidence. This is not something which can be ‘removed’ from official FDI figures to 
attain an ‘underlying trend’, since it appears to dominate their composition. As a causal explanation for 2018 FDI 
flows, it highlighted an inconvenient truth: that a dramatic and obvious change to global FDI financial flows might 
have no appreciable impact on fixed capital ‘investment’, since the repatriation merely involved the shifting around 
of financial assets, rather than real (non- financial) assets. OECD, ‘FDI in figures: July 2018’.
 41 Bureau of Economic Analysis, ‘International Transactions, International Services, and International 
Investment Position Tables: Table 1.1. U.S. Net International Investment Position at the End of the Period’ (30 June 
2020)  <https:// apps.bea.gov/ iTable/ iTable.cfm?reqid=62&step=6&isuri=1&tablelist=143&product=5> accessed 
12 July 2020. This substantial change must be attributed to the ‘Trump tax cuts’ (Tax Cuts and Jobs Act— TCJA) 
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14 Ilan Strauss

outward FDI stock had returned to normal levels (though still below previous highs). 
This was driven by a recovery in FDI equity stock. Even with this recovery, there has 
been no growth in the US outward FDI stock since 2017 and, perhaps more impor-
tantly, these FDI flows had no appreciable impact on fixed capital ‘investment’, since the 
repatriation involved the shifting around of financial assets, rather than real (non- fi-
nancial) assets.42

Movements in FDI financial flows, with little obvious or known connection to non- 
resident production, are common and important explanations for annual changes in 
FDI flows. For example, UNCTAD notes that for 2019, FDI flows into Germany tripled 
as MNEs extended loans to foreign affiliates. It is unclear if this intra- MNE financing 
replaced previously raised market- based financing or was in addition to it. We also 
cannot know what the funds were used for.43

FDI flows are increasingly volatile especially to major FDI and finan-
cial centres.44 Singapore received a 42 per cent increase in FDI inflows in  
2019,45 on the back of healthy inflows the previous year. Almost half of the FDI stock 
held in Singapore, at 48.5 per cent in 2018, is in ‘holding’ companies, up from 40 per 
cent in 2014,46 such that much of its FDI inflows are potentially funds being ‘held’ 
there before being reinvested or reallocated elsewhere to other branches of production 
within the corporate group.47

A more extreme case of FDI volatility in 2019 is FDI outflows and inflows from key 
European Union (EU) countries between Q1 2019 and Q3 2019. These were frequently 
negative and of the same order of magnitude as GDP (Eurostat). FDI outflows ranged 
from +316 per cent of GDP for Luxembourg to −589.9 per cent of GDP between the 
first three quarters of 2019. Ireland’s FDI outflows were −102.4 per cent of GDP in Q1 
2019. FDI inflows show similarly large gyrations. These statistics are uninterpretable in 
terms of flows of productive capital, and only as FDI accounting rules in a book.48

which saw some of the overseas retained earnings of US multinationals repatriated domestically into the US. Such 
retained earnings contribute to the equity stock of FDI held by US firms abroad, its repatriation, therefore, reduces 
this and sees large FDI income flows back into the US.

 42 OECD, ‘FDI in figures: July 2018’ (n 40) 1.
 43 This could merely reflect foreign investors deciding for their affiliates in Germany not to use arms- length 
bank based external financing and instead internalize the financial market within the firm, or on- lend the funds 
from a designated financing subsidiary for the MNE as a whole. Strauss, ‘Explaining Global Trends in FDI in 2015 
and Beyond’ (n 1) 25– 32. Internalizing the market will lead to FDI flows, but with no necessary improvement in 
the investment character of the flow.
 44 Trying to smooth out the data, as suggested by one referee, is possible (as with any statistical series) but is not 
meaningful if it distorts the true nature of the underlying economic processes generating the series. The point is 
that FDI has become, in practice, a potentially volatile financial flow since it reflects movements along intra- firm 
financing networks.
 45 UNCTAD, ‘Global Investment Trends Monitor Issue 33’ (n 4) 2.
 46 Singapore Department of Statistics, ‘Foreign Direct Investment in Singapore 2018’ (2018) vi <www.singstat.
gov.sg/ - / media/ files/ publications/ trade_ and_ investment/ fdi2018.pdf> accessed 24 May 2020.
 47 The holding can also simply be holding certain assets of the business, such as intellectual property.
 48 Ouddeken, ‘Special Purpose Entities and the Measurement of Foreign Direct Investment’ (n 18)  4. See 
English summary from Statistics Netherlands, ‘Internationalisation Monitor 2018, Fourth Quarter’ (2018) <www.
cbs.nl/ en- gb/ publication/ 2018/ 50/ internationalisation- monitor- 2018- fourth- quarter> accessed 24 May 2020.
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2019 Trends in FDI Flows and Policy 15

Unofficial FDI statistics based on counting news reports of new FDI projects which 
foreign investors intend to undertake show that announced greenfield projects in 2019 
declined by 22 per cent.49 This statistic is considered a forward looking (ie, leading) 
indicator, telling us that in the future planned new FDI projects may fall considerably.

C. Investment Policy Trends in 2019

Continuing technological upgrading by Chinese firms, assisted by strategic (largely 
mergers and acquisitions (M&A)) investments abroad and undertaken by state- owned 
enterprises or with state financing is now seen as a potential challenge to the future vi-
ability of advanced economy firms. Enhanced competition from China amidst slowing 
global growth has seen different policy responses at different levels of the global eco-
nomic system:

 • Emerging and developing economies continued to liberalize investment regulations 
in 2019 as they compete for increasingly scarce capital while commodity prices re-
main below the previous peak. This has occurred as sovereign debt levels have risen 
substantially, such that investment incentives have been reduced and mineral taxes 
increased in an effort to improve fiscal balances and advance structural transfor-
mation from FDI.

 • Major economies, including the US, the EU, and China, enacted enhanced national 
security review mechanisms on incoming FDI.

 • Growing regionalism in investment and trade treaties. A risk is that regionalism be-
comes a substitute for a multilateral and globally integrated economic system, and 
is instead used to advance discrimination towards certain countries.

In practice, most countries continue to adopt investment and trade policies along sev-
eral, potentially competing, orientations. China, for example, is advancing enhanced 
regionalism through its Belt and Road Initiative and the Regional Comprehensive 
Economic Partnership (RCEP). While its new Foreign Investment Law substantially 
liberalizes its inward FDI regime (on paper) but also establishes a foreign investment 
security review system within this new legal framework.

We look at each of the above three bullet points in turn. For further details and discus-
sions on investment policy changes in 2019 see UNCTAD.50

 49  Financial Times FDI database via UNCTAD, ‘Global Investment Trends Monitor Issue 33’ (n 4) 2.
 50 UNCTAD, ‘Investment Policy Monitor Issue 21’ (2019) <https:// unctad.org/ en/ PublicationsLibrary/ 
diaepcbinf2019d2_ en.pdf> accessed 24 May 2020; UNCTAD, ‘Investment Policy Monitor:  National 
Security- Related Screening Mechanisms for Foreign Investment’ (2019) <https:// unctad.org/ en/ 
PublicationsLibrary/ diaepcbinf2019d7_ en.pdf> accessed 24 May 2020; UNCTAD, Investment Policy Hub, 
Investment Policy Monitor <https:// investmentpolicy.unctad.org/ investment- policy- monitor> accessed 24 
May 2020.
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16 Ilan Strauss

1. National Investment Regulations Among Emerging and 
Developing Economies

Emerging and developing economies saw poor rates of economic growth and large ex-
ternal debt accumulation in 2019. Further liberalization measures to attract foreign 
capital through removing restriction on inward FDI (such as through reducing equity 
ownership limits) can be seen as part of a growing concern to sustain an economic re-
covery. The alternative is often emergency external financing from multilaterals. The 
International Monetary Fund (IMF) is now lending to 16 Sub- Saharan African coun-
tries, up from only four in 2007.51 Examples of such measures are provided below with 
a focus on key emerging markets.

In Saudi Arabia, foreign firms are now permitted to list on the Tadawul (the Saudi Stock 
Exchange). Saudi Arabia also removed the existing limit on foreign ownership of a 
Saudi- listed company. The United Arab Emirates (UAE) gave legislative approval in 
2019 for 122 economic activities across 13 sectors that will be eligible for up to 100 per 
cent foreign ownership. Qatar launched an investment promotion authority in 2019. 
The underlying driver of these similar trends is low oil prices and attempts at diversi-
fication of production. In Tanzania, local ownership requirements for mining was re-
duced from 51 per cent to 20 per cent. In Brazil measures were passed to liberalize 
its financial sector, making it easier for foreign banks to enter the country and gain 
licences.52

India implemented a broad swathe of measures to liberalize its FDI regime further. It 
abolished foreign equity ownership limits in a range of sectors while permitting foreign 
direct equity ownership stakes in several others.53 While under Narendra Modi FDI 
has been liberalized at a rapid pace, implementation often comes in fits and starts,54 or 
is hindered by counteracting market- depressing measures.55

Economic hardship in developing economies has also seen governments implement 
higher taxes and more industrial policy conditions on foreign investments in order to 
help improve state fiscal balances and increase local content transfer. For example, Nigeria 

 51 For up to date information see the IMF, ‘IMF Lending Arrangements as of May 31, 2020’ <https:// www.imf.
org/ external/ np/ fin/ tad/ extarr11.aspx?memberKey1=ZZZZ&amp;date1key=2020- 05- 31> accessed 12 July 2020.
 52 Decree 10,029 of 26 September 2019  <www.bcb.gov.br/ content/ config/ Documents/ Brazilian_ Banking_ 
Licensing_ regulation_ New%20branches_ of_ financial_ institutions_ domiciled_ %20abroad_ September_ 2019_ 
BCB.pdf> accessed 21 June 2020.
 53 See for example Cyril Shroff and Smruti Shah, ‘View: Modi Government’s FDI Tweak Would Reinforce the 
Confidence in Investors’ (The Economic Times, 30 August 2019) <https:// economictimes.indiatimes.com/ news/ 
economy/ policy/ view- modi- governments- fdi- tweak- would- reinforce- the- confidence- in- investors/ articleshow/ 
70899894.cms?from=mdr> accessed 24 May 2020.
 54 See Richard M Rossow, ‘India’s FDI Reforms Under Modi: Once a Fountain, Now a Drip’ (Center for Strategic 
and International Studies, 15 August 2017) <www.csis.org/ analysis/ india%E2%80%99s- fdi- reforms- under- modi- 
once- fountain- now- drip> accessed 25 May 2020.
 55 See Richard M Rossow, ‘U.S.- India Insight: Hope and Reality: India’s Recent History of FDI Reforms’ (Center 
for Strategic and International Studies, 16 January 2019) <www.csis.org/ analysis/ us- india- insight- hope- and- 
reality- indias- recent- history- fdi- reforms- 0> accessed 25 May 2020.
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2019 Trends in FDI Flows and Policy 17

passed the ‘Deep Offshore and Inland Basin Production Sharing Contracts (Amendment) 
Bill’ of 2019. This increases the government’s share of profits from oil activities conducted 
under production- sharing contracts.56 Similarly, Senegal passed legislation to increase 
local content and royalties on petroleum ownership and production. Namibia has issued 
a directive banning all public entities from importing a wide range of goods and services.

Scarce economic resources amidst slowing global growth saw developing countries 
slim down their investment incentives regimes to reduce excessive tax benefits. Turkey 
undertook a rationalization of its investment incentives in 2019 and focused on pri-
ority technology sectors, while South Korea abolished key tax incentives on inward 
FDI. Uganda continues to court foreign investment with its new 2019 investment code, 
but qualification for investment incentives now requires exportation of 80 per cent of 
goods produced and the use of 70 per cent of locally sourced raw materials, among 
other conditions.

China implemented a range of liberalizing measures in 2019 through its new over-
arching Foreign Investment Law (in effect from 1 January 2020 and in discussion since 
2015).57 The Foreign Investment Law provides for national treatment for foreign in-
vestors, and protection of intellectual property, and repeals the existing legal frame-
work governing FDI into China. Details remain vague or absent though, and it is 
unclear how the new legislation will differ from the previous status quo. Its actual im-
pact will depend on how it is applied in practice and how the details of the regulations 
are filled out further during the coming years. The new Foreign Investment Law works 
in conjunction with China’s Negative List, which continued to liberalize restrictions on 
a range of sectors in 2019.

2. Regionalism

Although regionalism in trade and investment is not a new trend, its goals may be 
shifting, from advancing market- driven outcomes through regional liberalization 
measures, to instead pursuing regional industrial policy objectives. This is a response to 
concerns over national security being undermined by foreign governments, fear of for-
eign competition damaging domestic industry, and China– US rivalry looking to carve 
out spheres of influence.

Growing inter- state competition in 2019, rather than pure market forces, appeared to be 
fostering enhanced regionalism in trade and investment. Mexico overtook China as the 
US’s top trade partner in 2019 and Brazil captured market share from China in soybean 

 56 It contains a flat 10 per cent royalty on all offshore projects over 200 meters deep and a 7.5 per cent royalty on 
frontier and inland basins, as well as an additional sliding- scale royalty when prices reach above US$ 35/ barrel.
 57 For overview see Baker McKenzie FenXun, ‘China Issues a New Consolidated Law on Foreign Investment’ 
(March 2019) <https:// f.datasrvr.com/ fr1/ 619/ 23745/ 2019- 061_ Foreign_ Investment_ Law.pdf> accessed 25 May 
2020 (hereafter McKenzie FenXun, ‘China Issues a New Consolidated Law on Foreign Investment’).
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18 Ilan Strauss

exports to the US, while US FDI into China dropped significantly in 2019 due to state- 
led dynamics. These shifts are in response to political developments which do not al-
ways have a fully developed economic basis, and so risk harming economic efficiency. 
Although the EU has to some extent stood apart from this trend as it continues to sign 
trade agreements with other countries and blocs, its intra- EU focus accelerated consid-
erably in 2019 as it recognized the strategic challenge posed to the economic viability of 
its firms by superior Chinese and US ‘tech’ firms.

Several regional integration and trade agreements made advances or were com-
pleted in 2019. The new US– Mexico– Canada Agreement (USMCA), the successor to 
NAFTA, now only requires the approval of Canada for final ratification.58 This aims 
to deepen ‘regionalism’ in North America while protecting US jobs by requiring that 
40– 45 per cent of auto content be made by workers earning at least US$ 16 per hour 
in order to be eligible for USMCA preferential treatment. Moreover, automobile rules 
of origin requirements in the USCMA have increased from 75 per cent of inputs are 
sourced regionally, compared to 62.5 per cent under NAFTA. USMCA can also be 
used in the future by the US to try and retain its regional dominance through Article 
32.10. This requires USMCA countries to notify members three months in advance if 
they intend to begin free trade negotiations with non- market economies, ie, China. It 
also provides the other parties to USCMA with an opportunity to review the full text 
of the agreement (including highly confidential parts it seems) with the non- market 
economy.59

In Africa, the African Continental Free Trade Agreement (AfCFTA) entered into force 
on 30 May 2019 for the 24 countries that had deposited their instruments of ratification. 
The proposed start date for trading under AfCFTA is July 2020. The AfCFTA will be 
governed by five operational instruments: rules of origin, an online negotiating forum, 
the monitoring and elimination of non- tariff barriers, a digital payments system, and 
the African Trade Observatory.60 The protocol on investment will only be negotiated 
in phase II of the agreement, with the aim of being submitted for adoption by January 
2021. However, expert meetings on the investment protocol were held in November 
2018 and February 2019.61 Its impact on intra- African FDI flows could be considerable 
and this is important given its significance already62 but only if enabling, rules- based, 
institutions are advanced to ensure effective implementation of the agreement and 

 58 See ch 20 in this volume by Todd Tucker.
 59 See Pascale Massot, ‘The China Clause in USMCA is American Posturing. But It’s No Veto’ (The Global and 
Mail, 16 October 2018) <www.theglobeandmail.com/ opinion/ article- the- china- clause- in- usmca- is- american- 
posturing- but- its- no- veto/ > accessed 25 May 2020.
 60 See, for more information and analysis, Trade Law Centre, African Continental Free Trade Area (AfCFTA) 
Legal Texts and Policy Documents <www.tralac.org/ resources/ our- resources/ 6730- continental- free- trade- area- 
cfta.html> accessed 25 May 2020.
 61 ‘AfCFTA Enters into Force; Phase II on Investment, Competition, IPRs to Last Through 2020– 2021’ 
(Investment Treaty News, 27 June 2019) <https:// iisd.org/ itn/ 2019/ 06/ 27/ afcfta- enters- into- force- phase- ii- on- 
investment- competition- iprs- to- last- through- 2020- 2021/ > accessed 25 May 2020.
 62 Ralf Krüger and Ilan Strauss, ‘Africa Rising Out of Itself: The Growth of Intra- African FDI’ (2015) Columbia 
FDI Perspectives No 139 <http:// ccsi.columbia.edu/ files/ 2013/ 10/ No- 139- Kr%C3%BCger- and- Strauss- FINAL.
pdf> accessed 25 May 2020.
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2019 Trends in FDI Flows and Policy 19

further removal of non- tariff barriers. South Africa’s own economic posture remains 
contradictory and at times inward- looking. This has important continent- wide impli-
cations since South Africa is one of the largest direct investors into the continent and a 
major source of imports for other African countries. Moreover, its de facto leadership 
(or lack thereof), stemming from its economic clout, has the potential to make or break 
implementation of economic agreements.

The EU undertook a number of trade and investments agreements in 2019, chief 
among these were with Japan (negotiated in 2018, entered into force on 1 February 
2019); Singapore (negotiated in 2018, entered into force on 1 February 2019); ongoing 
with over a dozen African countries through the Economic Partnership Agreements 
(EPAs); and with MERCOSUR (negotiations were concluded on 28 June 2019 for a 
trade agreement, part of the Association Agreement, with the South American trade 
bloc of Argentina, Brazil, Paraguay, and Uruguay). The Singapore FTA was a useful 
test case of whether FDI is under the exclusive competence of the EU in negotiations. 
The European Court of Justice ruled that FDI had become an EU exclusive compe-
tence, while portfolio investment and dispute settlement were shared.63 This might set 
the scene for a continued advancement of the EU’s new industrial policy reawakening, 
which accelerated in 2019 and began several years earlier.

In Asia, 2019 saw negotiations over the Regional Comprehensive Economic Partnership 
(RCEP) largely conclude. This is a proposed free trade agreement in the Indo- Pacific 
region between the ten member states of the Association of Southeast Asian Nations 
(ASEAN),64 and five of ASEAN’s FTA partners: Australia, China, Japan, New Zealand, 
and South Korea. India, also an ASEAN FTA partner, opted out of RCEP in November 
2019. The agreement will be the world’s largest by population and GDP and is expected 
to be signed in 2020— though due to its complexity implementation could take years. 
It could substantially liberalize trade in goods by progressively lowering tariffs and 
establishing regulations on regional rules of origin and intellectual property standards. 
It is not considered a ‘high quality’ agreement though, since tariffs are agreed bilater-
ally rather than between all countries, much non- goods trade is not harmonized, and 
provisions for the protection of the environment and workers are absent.65 For FDI it 
includes most favoured nation (MFN) commitments, rules for compensation in the 
event of expropriation, and dispute settlement (whose form will be agreed upon later). 
Given the proliferation of bilateral investment treaties (BITs) among Asian economies 
party to the RCEP,66 its investment provisions may not be of great importance though.

 63 See Jana Titievskaia, ‘EU Trade Policy:  Frequently Asked Questions’ (European Parliamentary 
Research Service, October 2019) <www.europarl.europa.eu/ RegData/ etudes/ IDAN/ 2019/ 642229/ EPRS_ 
IDA(2019)642229_ EN.pdf> accessed 25 May 2020.
 64 Brunei, Cambodia, Indonesia, Laos, Malaysia, Myanmar, the Philippines, Singapore, Thailand, and Vietnam.
 65 For more details see William Alan Reinsch, Jack Caporal, and Lydia Murray, ‘At Last, an RCEP Deal’ (Center 
for Strategic and International Studies, 3 December 2019) <www.csis.org/ analysis/ last- rcep- deal> accessed 25 
May 2020.
 66 Julien Chaisse and Richard Pomfret, ‘The RCEP and the Changing Landscape of World Trade’ (2019) 12(1) 
Law and Development Review 159, 166.
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20 Ilan Strauss

3. Technological Leadership: National Security and Industrial Policy

A key feature of the above regional agreements is a greater use and interest in industrial 
policy instruments, especially from advanced economies, at the national and regional 
level. This took on new dimensions in 2019. The turn to industrial policy suggests in-
creasingly intense global competition in technology leadership with a multi- polar 
world emerging in innovation. This is reflected in outward FDI becoming more dif-
fused among firms: North America and Europe are of roughly equal importance for 
outward FDI, almost matched by developing economy firms as a whole.67

A number of industrial policy instruments are expected to be utilized by the EU and 
the US in 2020 in order to directly create domestic competitors to foreign firms. In key 
respects this signals a qualitative shift towards governments now ‘picking winners’. The 
impact on FDI will be notable, as investments under the direct auspices and instruc-
tions of government are undertaken by specific firms. In the US, for example, the White 
House is leading efforts to have all of the US 5G architecture and infrastructure pro-
duced by non- Chinese firms. The US contends Huawei has strong links to the Chinese 
military, making its equipment a national- security risk. Towards this end the White 
House has brought together companies including Dell, Microsoft, and AT&T. This may 
result in a joint- venture being initiated between US and European firms, with Japanese 
firms showing interest too.

In Europe’s industrial policy intensification, the EU is directing an effort to create a 
domestic batteries industry for electric vehicles.68 A multi- nation, multi- firm, joint- 
venture factory is being finished in Vasteras, central Sweden, for battery production. 
This is the result of the creation in 2017 of the European Battery Alliance (EBA), a 
group comprising EU policymakers and companies with the aim of creating an inno-
vative and competitive ‘ecosystem’ for batteries in Europe. The EU’s outgoing energy 
commissioner spearheaded the EBA which was initiated when the European commis-
sion declared batteries a ‘strategic value chain’.

The other side of the industrial policy coin has been enhanced ‘national security 
screening’ on inward FDI to retain control of ‘domestic’ technology. However, such 
screening also works to prevent national order (more broadly) from being undermined 
by foreign governments in the case of the EU. One shortcoming of this approach to 
industrial policy (‘protecting national technology through screening inward FDI’) is 
that much of the acquisition and assimilation of technology can happen through out-
ward FDI by a country’s firms (rather than inward FDI), and much new technology is 

 67 UNCTAD includes among developing economies the British Virgin Islands (BVI) and Cayman Islands. In 
reality many firms listed in BVI and Cayman Islands are advanced economy investors.
 68 See Ben Hall and Richard Milne, ‘Europe First: How Brussels is Retooling Industrial Policy’ Financial Times 
(London, 2 December 2019) <www.ft.com/ content/ 140e560e- 0ba0- 11ea- bb52- 34c8d9dc6d84> accessed 25 
May 2020.
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2019 Trends in FDI Flows and Policy 21

created through joint global ventures and cooperation, making its underlying nation-
ality unclear.

In 2019 more than a dozen countries increased measures to introduce ‘national secu-
rity’ screening measures on inward FDI.69 These measures reflect long- standing con-
cerns expressed at multilateral forums of investment being undertaken into strategic 
industries by actors with strong links to state governments. This predates the 2008 
global financial crisis (GFC).70 It is difficult to tell at this juncture how such screening 
measures will be used in practice. ‘National security’ provisions can be vague and may 
signal a retreat from multilateralism since each nation is considered to be best suited to 
assess its own security interests. In the US context, an expanded scope for screening of 
inward FDI has emerged amidst mounting US confrontation with China. The US raised 
the average tariff rate on Chinese imports several fold during 2018. This continued into 
2019, nearly doubling again.71 The problematic implications of foreign Chinese own-
ership in general, given uncertain commercial ties to the Chinese Communist Party, is 
emerging as a key concern in such national security provisions for the US and to some 
extent with the EU.

Major national security legislation passed in 2019 includes:

 • On 13 August 2018, the US passed the Foreign Investment Risk Review 
Modernization Act (FIRRMA). This is an amendment to the process undertaken 
by the Committee on Foreign Investment in the United States (Cfius) which re-
views, on behalf of the president, the national security implications of FDI in 
the US. Although Cfius has been around since 1975,72 prior to FIRRMA, pres-
idents used Cfius to block only five foreign investment transactions, including 
two under the current presidency.73 What the amendment does74 is increase the 
permissible time for reviews and investigations, and expands the scope of Cfius 
by permitting reviews into a range of business types (see footnote for details).75 

 69 In the case of Europe, Russian misinformation activities constitute an ongoing concern in addition to 
Chinese strategic acquisitions.
 70 See James K Jackson, ‘Foreign Investment and National Security: Economic Considerations’ (Congressional 
Research Service, 4 April 2013) <https:// fas.org/ sgp/ crs/ natsec/ RL34561.pdf> accessed 25 May 2020 (hereafter 
Jackson, ‘Foreign Investment and National Security: Economic Considerations’).
 71 See Chad P Bown, ‘US- China Trade War Tariffs: An Up- to- Date Chart’ (Peterson Institute for International Economics, 
14 February 2020) <www.piie.com/ research/ piie- charts/ us- china- trade- war- tariffs- date- chart> accessed 25 May 2020.
 72 Congressional Research Service, ‘CFIUS Reform Under FIRRMA’ (21 February 2020) <https:// fas.org/ sgp/ 
crs/ natsec/ IF10952.pdf> accessed 25 May 2020 (hereafter Congressional Research Service, ‘CFIUS Reform Under 
FIRRMA’).
 73 2017:  Acquisition of Lattice Semiconductor Corp by Canyon Bridge Capital Partners, a Chinese invest-
ment fund. 2018: Acquisition of semiconductor chip maker Qualcomm by Singapore- based Broadcom. In the 
case of Broadcom, Cfius ruled before an acquisition agreement was even signed. Because Broadcom (domi-
ciled in Singapore) had taken steps to re- domicile in the US, which would have removed Cfius’ jurisdiction over 
Broadcom’s takeover bid.
 74 Final regulations were published 13 January 2020.
 75 Including for review certain real estate transactions in close proximity to a military installation or US gov-
ernment facility or property of national security sensitivities; any non- controlling investment in US businesses 
involved in critical technology, critical infrastructure, or collecting sensitive data on US persons; any change in 
foreign investor rights; transactions in which a foreign government has a direct or indirect substantial interest; and 
any transaction or arrangement designed to evade Cfius.
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22 Ilan Strauss

Importantly, FIRRMA permits a review into investments that collect sensitive 
data on at least 1 million US persons which broadens the potential scope of its en-
quiries considerably.

One concern about FIRRMA is that it enhances the potential broader strategic 
importance of Cfius, such that it can be used as policy tool for the presidency to 
advance US policy objectives more generally, but without judicial review. To ex-
ercise his authority under Cfius, the US president must conclude that other US 
laws are inadequate or inappropriate to protect national security; and ‘credible evi-
dence’ must be provided by the committee that the foreign interest exercising con-
trol might take action that threatens to impair US national security. Importantly, a 
final determination by the president is not subject to judicial review.76 This poten-
tially removes accountability from Cfius, a key guiding principle of screening on 
foreign investments by OECD.77

 A second concern is that FIRRMA allows for US discrimination of inward 
foreign investors by country of origin by being able to label some countries as a 
‘country of special concern’. Moreover, this is done outside of multilateral forums 
where globally agreed and enforced rules underpin institutional outcomes.

 • In February 2019 in Europe, the European Commission approved a block- wide 
mechanism for screening FDI to build on national review mechanisms already 
in place in 14 member states (‘The Regulation on Foreign Direct Investment 
Screening’).78 The FDI Regulation is aimed at investments that are made directly 
by non- EU persons or entities into EU businesses and that impact national secu-
rity and public order.79 Effective 11 October 2020, this regulation can be inter-
preted as advancing the gradual drift in competency for key FDI- related matters 
to the EU level. Although the authority to screen foreign direct investment still 
remains with each EU nation state,80 the Regulation requires an EU member gov-
ernment to inform the EU and other Member States of any investment that is 
undergoing screening. And if at least one- third of Member States object to the in-
vestment for due reason, the European Commission can issue a non- binding offi-
cial opinion. A government would need to provide an explanation as to why it did 
not follow the opinion, if it chooses to go ahead with the investment regardless of 
the opinion.

 76 See Aimen Mir, Christine Laciak, and Sarah Melanson, ‘United States: CFIUS Review’ (Global Competition 
Review, 20 September 2019) <https:// globalcompetitionreview.com/ review/ the- antitrust- review- of- the- 
americas/ 2020/ article/ united- states- cfius- review> accessed 25 May 2020. For a full overview of FIRRMA see 
Congressional Research Service, ‘CFIUS Reform Under FIRRMA’ (n 72). Cfius ultimately operates under the au-
thority and policy guidance of the president in the first place.
 77 See Jackson, ‘Foreign Investment and National Security: Economic Considerations’ (n 70).
 78 For brief overview: European Commission, ‘Screening of Foreign Direct Investment: An EU Framework’ 
(2019) <https:// trade.ec.europa.eu/ doclib/ docs/ 2019/ february/ tradoc_ 157683.pdf> accessed 25 May 2020.
 79 Criteria that may be taken into account (‘indicative list’) to help Member States and the Commission deter-
mine whether an investment is likely to affect security or public order include whether the investor is controlled by 
a government, is in critical infrastructure, critical technologies, supply of critical inputs, or gains access to sensitive 
information, media pluralism and freedom, or the ability simply to control information.
 80 See Andrew J Markus, ‘Foreign Investment Review Becomes Communitywide’ (The National Law Review, 2 
May 2019) <www.natlawreview.com/ article/ foreign- investment- review- becomes- communitywide> accessed 25 
May 2020.
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2019 Trends in FDI Flows and Policy 23

 • China’s new Foreign Investment Law (FIL) states that a foreign investment secu-
rity review mechanism will be established (Article 35). The new national security 
review mechanism is not limited to mergers and acquisitions made by foreign in-
vestment, as was previously the case. Most believe it will now apply to all foreign 
investment (defined in Article 2 of the new FIL). Decisions on national security 
will be final and immune from challenge through administrative review or litiga-
tion.81 This has occurred alongside China liberalizing its inward FDI regime sig-
nificantly on paper through the same new Foreign Investment Law.

4. China– US Bilateral FDI Trends

It is noteworthy that at present the focus of national security screening measures is on 
inward FDI whereas many of the existing complaints on Chinese use of forced tech-
nological transfer relates to US outward FDI into China. More recent bilateral invest-
ment trends might explain this, including China’s use of strategic cross- border M&A 
into both the EU and the USA.82 Official outward FDI from China to the world has 
increased markedly relative to the increase in US outflows since 2008, such that offi-
cial Chinese outward FDI flows are now roughly two- thirds of all US outward FDI. 
Outward FDI from the US consists largely of retained earnings flows, rather than 
through establishing or acquiring new entities, making security concerns on its out-
ward FDI less relevant.

China investment into the US is very different from US investment into China. This 
reflects asymmetric levels of development and investment restrictions between the two 
countries.83 In 2019 the US was a top ten holder of the official direct investment stock 
in China,84 while the share of the FDI stock in the US held by China was negligible (and 
this remains true even if Hong Kong is included). Outward FDI from the US into China 
(other than retained earnings flows) consists largely of Greenfield projects, minority 
acquisition stakes, and joint ventures. Chinese FDI into the US is almost the opposite 
in composition: largely acquisitions with controlling stakes and almost no Greenfield 
projects. This preferred mode of entry reflects a greater strategic focus by Chinese firms 
and the Chinese government on technological acquisition and upgrading, though this 
is unlikely to be true for the majority of its investments.

Figure 1.4 shows a dramatic decline in FDI from China to the US after 2016, while US 
FDI into China declined considerably only after 2018. Most of the decline in FDI from 

 81 See McKenzie FenXun, ‘China Issues a New Consolidated Law on Foreign Investment’ (n 57).
 82 The initial House version of FIRRMA also covered outward FDI, but that provision was removed in the 
Senate markup.
 83 Based on unofficial data from the US- China Investment Hub <www.us- china- investment.com/ us- china- 
foreign- direct- investments/ fdi- data> accessed 25 May 2020.
 84 See ‘News Release of National Assimilation of FDI From January to October 2018’ (Ministry of Commerce 
People’s Republic of China, 22 November 2018) <http:// english.mofcom.gov.cn/ article/ statistic/ foreigninvestment/ 
201812/ 20181202815485.shtml> accessed 25 May 2020.
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24 Ilan Strauss

China to the US in 2017 and 2018 stems from China’s domestic curtailment of lever-
aged outbound investments, especially into real estate, hospitality, entertainment, and 
any ‘non- core’ assets which the government might view as being motivated by ‘capital 
flight’ (so- called ‘unproductive’ investments). But in 2019 the reasons for this decline 
change and outward FDI from China to the US drops largely due to increasing scru-
tiny from America’s side on incoming Chinese FDI.86 For example, Baidu, Alibaba, and 
Tencent are usually among the largest Chinese direct investors into the US, but invested 
little in 201987 following Cfius’s blocking of Alibaba’s proposed US$ 1.2 billion acquisi-
tion of US payments company, MoneyGram, in 2018. This occurred alongside a general 
push, through Cfius, against Chinese venture capital investments into US technology 
firms, which had grown to a significant portion of total Chinese direct investments in 
the US in 2018.88 US defensive measures placed on incoming Chinese FDI have been 

 85 Thilo Hanemann, ‘China Investment Monitor:  Methodology Update’ (Rhodium Group, 21 July 2015) 
<https:// rhg.com/ research/ china- investment- monitor- methodology- update/ > accessed 25 May 2020.
 86 See Thilo Hanemann and others, ‘Two- Way Street:  2019 Update US- China Direct Investment Trends’ 
(Rhodium Group, 8 May 2019) <https:// rhg.com/ research/ two- way- street- 2019- update- us- china- direct- 
investment- trends/ > accessed 25 May 2020.
 87 Miles Kruppa and Yuan Yang, ‘Alibaba Leads Chinese Retreat from Silicon Valley’ Financial Times (London, 
9 February 2020) <www.ft.com/ content/ 9f2aaea0- 4ae2- 11ea- 95a0- 43d18ec715f5> accessed 25 May 2020.
 88 Don Weinland, ‘Chinese State Tech Investments Face Higher US Barriers’ Financial Times (London, 5 
September 2018) <www.ft.com/ content/ a8ad5db0- 9ad0- 11e8- 9702- 5946bae86e6d> accessed 25 May 2020.
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Figure 1.4 Outward FDI from China into the US overtakes US FDI into China between 
2015 and 2017.
Note: Outward FDI in US$ billions increased rapidly from China into the US since 2010 in unofficial FDI statistics 
(covering confirmed greenfield, brownfield, and cross- border M&A flows). While FDI from the US into China 
declines from 2012.
Source: Data from Rhodium Group. For details on methodology see ‘China Investment Monitor: Methodology 
Update’.85
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bolstered by the remit of Cfius being extended considerably to non- investment activ-
ities. This can be seen through its investigation into TikTok, a Chinese- owned online 
video music platform, which many US consumers use but which has not engaged in 
any notable direct investments in the US.89

Divestments accounted for a growing portion of the decline in Chinese FDI into the US 
in 2019, with Beijing Kunlun Tech being forced to divest from the popular gay dating 
app, Grindr, owing to data access concerns. HNA (which owns 25 per cent of Hilton), 
Anbang (which purchased Waldorf Astoria, New York, and 16 other landmark US ho-
tels from Blackstone), and Wanda (the majority holder of AMC theatres) have also 
divested some of their US assets, but as part of a broader restructuring of previously 
state- sponsored, debt- financed, outward acquisitions.

D. Conclusion

The approach taken in the first half of this chapter has been to treat FDI less as a unique 
decision related to questions of internalization of production and markets across bor-
ders, and instead as connected to economic growth, just as domestic consumption and 
investment are. From this point of view the FDI slowdown in 2019 is placed within a 
much wider secular pattern of slowing FDI since 2000 and appears to have parallels 
with the wider secular stagnation of global fixed capital investment by firms. Secular 
stagnation of FDI consists of declining levels of FDI undertaken by advanced economy 
firms in particular and pre- dates the 2008 GFC. FDI stagnation is also about FDI be-
coming less responsive to changes in GDP, where GDP growth should provide a basic 
underlying impetus for firms to invest (as in a classic domestic multiplier- accelerator 
model). This growing disconnect between FDI and GDP probably reflects statistical 
features of FDI, as it becomes more related to the intra- firm financing decision and the 
firm’s financial architecture, with less of a connection to fixed capital investment in pro-
duction.90 But it also may reflect the fact that GDP, especially after the 2008 GFC, has 
been sustained through non- market driven actors (governments) and through house-
hold consumption and debt. Even if this helped firms’ balance sheets through strong 
profitability, and easy access to liquidity and cheap financing, this may not have pro-
vided sufficient underlying stimulus for firms to invest domestically and abroad and 
instead appears to have had the opposite effect on firms’ FDI decision.

On the policy front, slowing economic growth and growing US economic protec-
tionism provide a precarious backdrop to countries extending ‘national security’ re-
views on incoming foreign direct investments. Even when such authority stems directly 

 89 This review covers foreign (non- US) investments into foreign companies in so far as it relates to US based 
operations (such as ‘sales’) of foreign groups in sensitive sectors, or with potentially sensitive information.
 90 Ouddeken, ‘Special Purpose Entities and the Measurement of Foreign Direct Investment’ (n 18) 4; Strauss, 
‘Explaining Global Trends in FDI in 2015 and Beyond’ (n 1).
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26 Ilan Strauss

from transparent legislative provisions, the provisions are not meaningfully connected 
to the multilateral trade and investment system. Enhanced regionalism in FDI policy 
might be expected to continue given the increasingly multi- polar world emerging 
under enhanced competition from China, and a growing move away from multilater-
alism under ‘America first’ US policy.

Appendix

 91 UNCTAD, World Investment Report 2019 (n 8) 211.
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Figure 1.5 Outward FDI for Select Developing and Developed Economies, 1990– 2018.
Note: Outward FDI in US$ billions on linear vs. log2 scale. Post- 2008 financial crisis the share of developing 
economies from Asia and the Middle East in outward FDI increases dramatically. Developing economies consist 
of Mainland China, Hong Kong, South Korea, Singapore, the United Arab Emirates (UAE), India, and Qatar. 
Developed economies consist of Europe, North America, Japan, Australia, Israel, Bermuda, and New Zealand.
Source: FDI Data from Annex Tables in World Investment Report 2019.91
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